BO LAO PONG - THUONG BINH ~ CONG HOA XA HOI CHU NGHIA VIET NAM

VA XA HOI Doc lap - Ty do - Hanh phiic
S&: 4/  /2009/TT-BLDTBXH Ha N¢i, ngay 5 () thang 12 nim 2009
THONG TU

Hu6ng dan sira ddi, bé sung Thong tu s& 03/2007/TT-BLDTBXH ngiy 30
théng 01 nam 2007 vé huéng dén thuc hién mot s6 diéu ciia Nghi dinh s6
152/2006/ND-CP ngay 22 thing 12 nam 2006 ciia Chinh phii huéng din mot
s0 diéu ciia Luat Bao hiém xa hoi vé bao hiém xa héi bit buéc

Can ci Nghi dinh s6 152/2006/ND-CP ngay 22 thdng 12 niam 2006 ciia
Chinh phi huéng din mt s6 diéu cia Luat Bdo hiém xa hoi vé bao hiém x hoi
bét budc (sau day goi tit 1a Nghi dinh s6 152/2006/ND-CP) va Nghi dinh s6
190/2007/ND-CP ngdy 28 thing 12 ndm 2007 ctia Chinh phi huéng dén mot s6
diéu ciia Luat Bio hiém x4 hoi vé bio hiém xa hoi tir nguyen (sau day goi tit 12
Nghi dinh s6 190/2007/ND-CP), Bo Lao dong- Thuong binh va X hoi hutng
dén sira déi, b6 sung mot s6 khoan ciia Thong tr s6 03/2007/TT-BLDTBXH
ngdy 30 thdng 01 nam 2007 vé huéng din thuc hién moét s6 diéu ciia N ghi dinh
$6 152/2006/ND-CP (sau day goi tit 12 Thong tu s6 03/2007/TT. ~-BLDTBXH) da
dugc sira d6i, b6 sung tai Thong tr s6 19/2008/TT-BLDTBXH ngdy 23 théng 9
nim 2008 nhu sau:

Diéu 1: Sira d6i, b6 sung mot s6 khodn vio Thong tu s6 03/2007/TT-
BLDTBXH

1. Sira ddi, b4 sung khodn 2 Muc II ché dé thai san phén B nhv sau:

“2. Thdi gian nghi viéc hudng ch& do thai sin khi sinh con 12 5 thang theo
quy dinh tai diém b khoan 1 Diéu 15 Nghi dinh s6 152/2006/ND-CP 4p dung d6i
véi lao déng 1am nghé hoac cong viéc nang nhoc, doc hai, nguy hiém ké ca lao
dong 1am nghé hodc cong viéc dac biét ning nhoc, doc hai, nguy hiém; lao dong
nir ¢6 thoi gian 1am viéc tir dit 6 théng tré 1én & noi c6 phu cap khu vuc heé s6 tir
0,7 r& Ién, trong thdi gian 12 thdng truéc khi sinh con.”

2. Sira d6i khoén 6 Muc IT ché d¢ thai sin phdn B nhur sau:

“6. Th¥i gian ngudi lao dong nghi viec hubng ch€ d¢ thai sn tir 14 ngay
1am viéc tr& 1én trong théng, thi ci ngudi lao dong va ngudi sit dung lao dong
khong phéi déng béo hiém xa h¢i trong thing dé nhung vin duge tinh 13 thoi
gian c6 déng bdo hiém xi hoi.”
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3. B4 sung vao cudi khoan 4 Muc III ché do tai nan lao dong, bénh nghé
nghiép phén B nhwr sau:

“Trudng hop bi tai nan lao dong, bénh nghé nghiép ma sau d6 khong x4c dinh
duge thdi di€m diéu tri xong, ra vién (rong gidy ra vién cdn c6 chi dinh hen khém lai;
thdo bot; théo nep; tho vit) thi thdfi diém hudng tro c4p tai nan lao dong, bénh nghé
nghiép hang théng duoe tinh tir théng c6 ket luan clia Hi d6ng gidm dinh y khoa”.

4. B6 sung khoan 12 vio Muc IV ché do huu tri phdn B nhu sau:

“12. Tinh huéng ch€ d¢ hwu tri d6i v6i ngudi tham gia bio hiém x4 hoi bit
bugc truéc d6 da tham gia bdo hiém x3 hoi tw nguyén

a) Ngudi tham gia bdo hiém x3 hoi bit budc tru6e d6 da tham gia bio
hiém xa hoi ty nguyén va bio luu thdi gian déng bdo hiém x hoi t nguyén, thi
thoi gian 1am co s& tinh huéng ch€ d huu trf 12 tng thdi gian di déng bio hiém
xd hoi bit budc va bao hi€ém xa hoi tw nguyén.

Vi du 1: Ong A, c6 10 ném déng bio hiém xa héi ty nguyén v2 bio luu
thdi gian d6ng bdo hiém x3 hoi ty nguyén, sau d6 c6 15 nim déng bao hidm x4
hoi bit bugc. Thdi gian déng bio hiém xa hoi 1am co s tinh huéng ché do huu
tri cia 6ng A 12 10 nim + 15 nim = 25 nim.”

b) Mufc binh quan tién luong, tién cong va thu nhap thing déng bio hidm
xa hoi d6i v6i ngudi tham gia bdo hiém xi hoi bét bude truée d6 tham gia bao
hiém xa hoi tw nguyén va bio luu thdi gian déng bio hiém xa hoi tr nguyén theo
quy dinh tai khodn 2 Diéu 40 Nghi dinh s6 152/2006/ND-CP dugc tinh nhu sau:
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Téng céc mic Miic binh quéan Téng s6
thunhdp thing + | tiénluong, tién  théng déng

Mirc binh quéan déng BHXH tir cing thang déng BHXH bt

tién luong, tién nguyén BHXH bt buéc buée

cong vithunhap =
thing déng
BHXH (M,,..,) Téng s6 théng déng Téng s6 théng déng
BHXH tunguyén *  BHXH bt buge
Trong dé:

Mizc binh quan tién luong, tién cong théng déng bao hidm xa hoi bit buje
duoc tinh theo quy dinh tai Diéu 31 Nghj dinh s6 152/2006/ND-CP va céc khoan 4,
5, 6 myc IV Thong tu s6 03/2007/TT-BLDTBXH (d4 dugc sira d6i, bd sung tai
Théng tr s6 19/2008/TT-BLDTBXH ngay 23 théng 9 nim 2008 cua B Lao
dong- Thuong binh va Xa héi).



bl) Khi tinh mifc binh quén tién luong, tién cong va thu nhap thing déng
bdo hiém xa hoi, thi tién luong, tién cong d6i véi d6i tugng thue hién ché do tién
luong do ngudi sit dung lao dong quyét dinh va thu nhap théng déng bio hiém x4
hoi ty nguyén dugc diéu chinh trén co s& chi s6 gi4 sinh hoat quy dinh tai Diéu
32 Nghi dinh s6 152/2006/ND-CP va Diéu 18 Nghi dinh s6 190/2007/ND-CP.

b2) Mifc binh quan tién luong, tién cong va thu nhap thdng déng bio hiém
xa hoi néu trén duge ding 1am can cif tinh mic luong huu, trg cip mot [4n khi
nghi huu, trg c4p bio hiém xa hoi mot 14n, tro clp tuat mot 14n.

Vi du 2: Ong A (& vi du 1) c6 10 nam déng béo hiém xa hoi tr nguyén
v6i téng cdc miic thu nhap thing déng bdo hiém xa hoi tu nguyén sau khi diéu
chinh theo chi s6 gi4 tieu ding 1a 138.000.000 dbng va c6 15 nam déng bio
hiém x4 hoi bét budc v6i mic binh quan tién luong, tién cong théng déng bio
hiém xa hoi bt budc 1a 2.200.000 déng/théng. Miic binh quan tién lwong, tién
cong va thu nhdp théng déng bao hiém x hoi clia 6ng A 1a:

{138.000.000 4 + (2.200.000 d/thdng x 15 nam x 12 thing)
{(10 nam x 12 thdng) + (15 ndm x 12 thing}

My =

= 1.780.000 ddng/thang

Vi du 3: Ong B dii diéu kien huéng luong huu tix thdng 01/2013, c6 qud
trinh tham gia bdo hi€m x hoi nhu sau:

- Ti théing 01/1993 dén théng 12/2007 (15 nam) tham gia bio hiém x4 hoi
bit bugc, sau d6 bao luu thoi gian déng bdo hiém xa hoi bit budc;

- Tir thing 01/2008 dén thang 12/2008 (1 nam) déng bio hiém xa hoi tr
nguyén véi téng cdc mic thu nhap théng d6ng bao hiém xa hoi tw nguyén sau
khi diéu chinh theo chi s6 gi4 tieu dng 1a 8.200.000 déng, sau d6 bio luu thdi
gian déng bio hiém xa hoi tu nguyén;

- Tr théng 01/2009 dén théng 12/2009 (1 nam) tham gia bdo hiém x3 hoi
bt budc va ti€p tuc béo luu thoi gian déng bio hiém xa hoi bét buoc;

- Tir thing 01/2010 dén théng 12/2011 (2 nam) déng bdo hiém xa hoi tr
nguyén véi téng cdc mic thu nhap thing déng bio hiém xa hoi tw nguyeén sau
khi diéu chinh theo chi s6 gi4 tieu ding 12 25.100.000 déng, sau d6 tiép tuc bio
lwu thdi gian déng bio hiém x hoi tu nguyén;
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- Tir théng 01/2012 dén thang 12/2012 (1 n&m) tham gia bao hi€m xi hoi
bit budc.

Nhu vay, 6ng B c6 17 nim déng béo hiém xa héi bét budc, mifc binh quan
tién luong, tién cong thing déng bdo hiém xa hoi bit busc 1a 3.000.000
déng/thdng.

Thdi gian déng bio hiém xa hoi ty nguyén 12 3 nim, tdng cdc mic thu
nhap théng déng bdo hiém x3 hoi tw nguyén sau khi diéu chinh theo chi s gid
tieu ding 1a:

8.200.000 ddng + 25.100.000 déng = 33.300.000 déng.

Mic binh quan tién luong, tién cong va thu nhdp théng déng bac hifm xa
hoi ctia 6ng B dugc tinh nhu sau:

{33.300.000 ¢ + (3.000.000 d/théng x 17 nam x 12 thdng))

M, =
bqtln
(1 ndm + 2 nam) x 12 thdng + (15 ndm + 1 nam + 1 nam) x 12 thing) |

= 2.688.750 déng/thing

¢) Miic lwong huu hing thing dugc tinh bing tich s6 ciia ty 1& hudng luong
huru hing thang v6i mic binh quan tién luong, tién cong va thu nhap thing déug
bdo hiém xa hoi quy dinh tai diém b khoan nay.

d) Ngudi c6 tdng thdi gian déng bio hiém xa hoi bit budc dii 20 nam trd
lén, néu mifc luong huu hing thing sau khi tinh theo quy dinh tai diém c khodn
nay ma thdp hon mic lvong t6i thiéu chung thi dugc diéu chinh bing miic Iuvong
t6i thiéu chung.

d) Miic trg cdp mot 14n khi nghi hiu duge tinh theo quy dinh tai khoén 4
Diéu 28 Nghi dinh s6 152/2006/ND-CP, ctt méi nim déng bio hiém xi hoi duoc
tinh bing 0,5 thing mic binh quan tién luong, tién cong va thu nhap théng déng
bio hiém xa hoi quy dinh tai diém b khoin niy.

e)NgutfimamgiabéoldémxﬁhoibétbuQcmﬂcdédﬁmmngiabéohiémxﬁ
hoi t nguyén va béo I thii gian déng bdo hiém xa hoi t nguyén thi diéu kien dé
hutng béo hiém xa hoi mot I4n thyc hién theo quy dinh tai khodn 1 idu 30 Nghi dinh
6 152/2006/ND-CP. Thij gian déng bio hiém x& hoi dé tinh hudng bio hiém xa hoi
mot 14n latdngmbigiandéngbéohiémxﬁhoibétbuoevébéohiémxﬁhgiu_rnguyen.
Mitc hutng béo hiém xa hoi mot l4n dugc tinh bing L5 thing mifc binh quéan tién
luong, tién cong va thu nhdp théng d6ng bio hiém x& hoi quy dinh tai diém b khodn nay
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cho méi nam d6ng bdo hiém xa hoi. Trudng hop déng bdo hiém xa hoi tir ¢ 3 thdng
dén di 6 théng thi mic hudng bing 0,75 thing mic binh quan tién uong, tién cong, th
nhap théng déng béo hiém xa hoi; dong béo hiém xa hoi tiY trén 6 théng dén dit 1 nam
thi mic hudng bing 1,5 thing mic binh quan tién luong, tién cong va thu nhap thing
déng bdo hiém xa hoi.”

5. Sita ddi khoan 4 Muc V ché do tir tudt Phan B nhu sau:

“4. Than nhén cia cdc d6i tugng quy dinh tai khodn 1 Diéu 36 néu bi suy
gidm kha nang lao dong thi viéc gidm dinh mic suy gidm kha nang lao dong xét
huémg trg cfp tuflt hing thing theo quy dinh tai khoan 2 Diéu 36 Nghi dinh s6
152/2006/ND-CP do t8 chic bio hiém xa hoi gi6i thiéu. Thdi han gi6i thiéu
gidm dinh mdc suy gidm kha ning lao dong trong vdng 4 théng ké ti khi n guoi
lao dong bi chét.

Trudng hop khi ngudi lao dong chét ma con dang trong do tui huén g trg
cdp hang théng, thi thdi han gidi thiéu gidm dinh mic suy gidgm kha ning lao
dong trong vong 4 thing tru6c va 4 théng sau thdi diém dimg hudng trg cp theo
quy dinh. Khi o6 két luan suy gidm kha nang lao dong tir 81% trd 1én thi duoc hudng
ti€p tro cép ké tir théng dimg hudmg trg c4p.”

6. B3 sung khoan 6 vao Myc V ché do tir tust Phan B nhu sau:

“6. Trg cdp tudt d6i v6i ngudi tham gia bao hiém xa hoi bt budc trude d6é
da tham gia bdo hiém x4 hoi tu nguyeén.

a) Ngudi tham gia bao hiém xa hoi bit budc truée d6 dd tham gia bio
hiém x@ hoi tu nguyén va béo luu thdi gian d6ng bao hiém x4 hoi ty nguyén, thi
thoi gian 1Am cq s tinh hudng ché do tir tust 12 téng thdi gian da déng bio hiém
x@ hoi bit bugc va bdo hiém xa hoi ty nguyén.

b) Ngudi dd c6 thdi gian déng bao hiém xa hoi bét budc tir di 15 nim
lén khi chét thi than nhan dugc huéng trg cdp tuat hing thing theo quy dinh tai
khodn 2 Diéu 36 va Diéu 37 Nghi dinh s6 152/2006/ND-CP.

¢) Ngudi c6 thdi gian déng bio hiém x4 hoi bit bugc dudi 15 nam hoic c6
thoi gian déng bio hiém xa hoi bét budc tir di 15 nam trd 1én ma khi chét khéng
c6 than nhan di diéu kién huédng trg cfp tust hing théng thi than nhan duoc
hudng trg cdp tudt mét 14n, mic trg cdp tudt mot 14n durge tinh nhu sau:

Miic tro cdp tudt motlin = N x 1,5 X Myqun
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Trong dé:

- N : s6 nam déng bao hiém xa hoi (bao gém ca bio hiém x3 hoi tr
nguyén va bdo hi€m xi héi bit busc).

- Mygy : mifc binh quan tién luong, tién cong va thu nhap thing déng bio
hi€m xa hoi theo quy dinh tai khoan 6a muc IV phdn B Thong tu ndy.

Mifc trg cép tudt mot 14n thap nh4t bing 3 théng mic binh quan tién
luong, tién cong va thu nhap thdng déng bio hiém xa hoi.

d) Ngudi dang hudng luong huu ma c6 du6i 15 nam déng bio hiém x3 hoi
bét buoc hozc c6 tir dit 15 nam déng bao hiém xa hoi bt budc trd len nhung
khong c6 than nhan thugc dién hudng tién tuat hing thing thi than nhan duoc
hudng trg cdp tudt mot 14n, céch tinh nhu quy dinh tai khodn 2 muc V phin B
Thong tu s6 03/2007/TT-BLDTBXH; mic thép nhét bing 3 thing lvong huu
dang huong trude khi chét.”

7. B4 sung vao cudi diém b khoan 5 phin D nhu sau:

“Thoi diém huong lwong huu clia d6i tugng nay tinh tir théng lién ké sau thing
du thoi gian 20 nam déng va nop di hé so.

Vi du 4: Ong C dii wdi ddi dé hudng ché d huwu trf vio thdng 4/2009, tinh dén
thing 4/2009 6ng méi c6 19 nam 7 théng déng béo hiém xa hoi. Trudng hop ong C
dugc dong ti€p cho 5 thang con thi€u. Théng 5/2009 ong C d6éng mot 14n cho 5
thdng con thi€u va ndp dii hé so cho co quan bio hiém xa hoi. Vay thoi diém
hutng luong huu chia 6ng C duge tinh ti thing 9/2009.

Vi du 5: Trudng hop 6ng C (& vi du 4), thang 11/2009 6ng C mdi déng dn
tién cho 5 thdng con thiéu va nép di hé so cho co quan bio hiém xd hoi. Vay
thdi diém hudng lwong huu cilia 6ng C duoc tinh tir thiang 12/2009.”

8. B6 sung vao cudi diém ¢ khoén 5 phén D nhu sau:

“Thoi diém hudng tust hang thing ciia cdc d6i tugng ndy tinh tir thing lién ké
sau thing ngudi lao dong chét”,
9. B3 sung cic khodn 13, 14, 15, 16, 17, 18, 19 va khoan 20 vao Phén D nhu sau:

“13. Ngudi dang hudng trg c4p tai nan lao dong, bénh nghé nghiép hang thing
trude ngay 01/01/2007 thi viéc trang c4p phuong tién trg gidp sinh hoat, dung cu chinh
hinh dugc thyc hién theo huéng din tai céc vin ban ban hanh truée ngay 01/01/2007.
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14. Ngudi dang hudng trg c4p bénh binh, sau d6 c6 thoi gian tham gia cong tic
va déng bao hiém xa hoi thi ngodi ché do bénh binh cdn duge hudng ché do bao
hiém xa hoi. Thdi gian tinh hudng bdo hiém x4 hoi 12 thdi gian da déng bao hiém xi
hoi, thdi gian cong tic tinh huéng ché do bénh binh khong dugc tinh dé hutng bao
hiém xa hoi.

15. Ban sao gidy & dinh cu & nuéc ngoai d6i véi ngudi lao dong huimg bio
hiém xa hoi mot I4n trong trudng hop ra nuGe ngodi dé dinh cur quy dinh tai khoin 4
Diéu 120 Luat Béo hiém x& hoi 12 Ban thi thuc nhap canh dugc I trd dai han hoiic
Thé thudng trd hodc Gidly xéc nhan luu trif dai han do co quan c6 thdm quyén nude s&
tai cip; cdc gidy t& nay duge dich va cong chiing.

16. Gidy ra vién hoac phi€u hoi chdn ciia bénh vien d6i véi ngudi 120 dong
mic bénh thudc danh muc bénh cén chita tri dai ngay, quy dinh tai khodn 2 Diéu
112 Luat Bio hiém x3 hoi, trong d6 ¢6 ghi 15 tén bénh ma ngudi lao don g phai
diéu tri. Viéc thanh to4n ché do 6m dau, dugc thuc hién theo hé so clia timg dot
nguoi lao dong nghi viéc dé diéu tri (noi trd hoic ngoai tri).

17. Thdi gian 13 cdn bo xd duge tinh hudng bio hiém xa hoi ca ngudi lao
dong duge coi 1 thoi gian déng béo hiém xi hoi theo ché do tidn lwong do nhi nuée
quy dinh d€ 1am co s tinh mic binh quan tién Iuong, tién cong thang déng bio hidm
xa hoi.

18. Viectinhﬂ]bigiancongtﬁcmrd‘cngﬂyl)l thdng 01 nim 1995 dé hudng bio
hiém xa hoi duoc thuc hién theo hudng dén tai céc vin ban quy dinh truéc day vé tinh
thoi gian cong téc trude ngay 01 théng 01 nam 1995 dé hudng bio hiém xa hoi clia c4n
b0, cong chifc, vién chiic, cong nhan, quén nhan va cong an nhan dan.

19. Ngudi lao dong viva c6 thdi gian déng béo hiém x4 hoi tr nguyén, vira c6
thoi gian déng béo hiém xa hoi bt budc thi thdi gian déng bio hiém xa hoi tr
nguyén khong duoc tinh hudng ché d6 6m dau, thai san, tai nan lao dong, bénh nghé
nghiép.

20. Ngudi dang huéng lwong hiru hotic trg c4p bio hiém xa hoi hang théng tam
dimg do mdt tich, sau d6 toa 4n tuyén b& 12 di chét thi thi gian tirkhi dimg huéng dén
khi toa 4n tuyén b6 12 di chét khong dugc hudng luong huu, trg c4p béo hiém xa hoi
hang thdng”.

Didu 2. Pidu khodn thi hanh

1. Théng tu ndy c6 hiéu luc thi hanh sau 45 ngdy ké ti ngdy k¥ ban hanh.

2. Quy dinh tai c4c khodn 1, 2, 4, 6,7, 8 va céc di€m 13, 14, 15, 17, 18,
19, 20 cla khoan 9 Diéu 1 Thong tu nay 4p dung ti ngay 01 thang 01 nam 2007.
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Quy dinh tai kho4n 3 Diéu 1 Thong tr

nim 2008,

3. Trong qué trinh thyc hién, moi vuéng mic @& nghj phan 4nh vé Bo Lao

ndy 4p dung tir ngly (1 thing 01

dong- Thuong binh v X4 hoi dé nghién ctu, gidi quyét./. ’g&,,

Noi nhdn:
-mmng,cscmmﬁchr;

- Van phong Quéc hoi;

- Van phdng Chil tich :':udc;

- Vian phdng Chinh phi;

- VP TU Diing va céc Ban cia Ding;

- Céc By, co quan ngang B, co quan thugc CP;
-Tuhénnhﬂndantﬂimo:

- Vien Kiém sdt nhan dan 16i cao;

- Kiém todn Nha nuéc;

- Bio hiém x4 hoi Viet Nam;
-UBNDﬁctinh.llﬂnheru\:thuocTU:

- S5 LD-TB&XH céc tinh, thinh ph6 tryc thuge TU’;
- Cong bdo; Website Chinh phii;

- B9 Tu phép (Cyc Kiém tra viin bin);

KT. B TRUGNG
THU TRUGNG
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